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Preface

This Reporter contains final decisions of the Oregon State Bar Disciplinary
Board. The Disciplinary Board Reporter should be cited as 6 DB Rptr 1 (1992).

A decision of the Disciplinary Board is final if the charges against the accused
are dismissed, a public reprimand is imposed, or the accused is suspended from
practice for up to sixty (60) days and neither the Bar nor the accused have sought
review by the Supreme Court. See Title 10 of the Oregon State Bar Rules of
Procedure, p. 257 of the 1993 Membership Directory, and ORS 9.536.

It should be noted that the decisions printed herein have been placed in what
has been determined to be an appropriate format, taking care not to modify in any
substantive way the decision of the Trial Panel in each case. Those interested in a
verbatim copy of an opinion should contact me at 620-0222 or 1-800-452-8260,
extension 404. Final decisions of the Disciplinary Board issued on or after January
1, 1993 are also available from me at the Oregon State Bar upon request. Please
note that the statutes, disciplinary rules and rules of procedure cited in the opinions
were those in existence at the time the opinions were issued. The statutes and rules
may have since been changed or renumbered. Care should be taken to locate the
current language of a statute or rule sought to be relied on concerning a new matter.

Questions concerning this reporter or the bar’s disciplinary process in general
may be directed to the undersigned. We hope this publication proves helpful to
those interested in or affected by the bar’s disciplinary procedures.

Donna J. Richardson

Executive Services Administrator
Oregon State Bar
1-800-452-8260, ext. 404
1-503-620-0222, ext. 404
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Complaint as to the Conduct of Case No. 90-125
J. SCOTT MCcALISTER,

Accused.

Bar Counsel: Tomas F. Ryan, Esq.
Counsel for the Accused: None

Trial Panel: Arno H. Denecke, Chairperson; Mary Grimes, Esq.;
Debra K. Vassallo (Public Member)

Disposition: Violation of ORS 9.527(2). Public Reprimand.
Effective Date of Opinion: January 3, 1992



2 in re McAlister

IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Case No. 90-125
OPINION

Complaint as to the Conduct of
J. SCOTT McALISTER,

Accused.

s S g kt® gat? st et

The Oregon State Bar and the Accused, J. Scott McAlister, stipulated to the
facts. They are that in October 1990 a Utah court convicted the Accused, on a plea
of guilty, of the crime of distribution of pornographic material, Sec. 76-10-
1204(1){a), Utah Code Annotated, a Class A Misdemeanor. The Accused served his
sentence, seven days in jail, the minimum sentence.

The bar notified the Oregon Supreme Court of the conviction and the Court
referred the matter to the disciplinary board. The bar filed a complaint in June 1991.
The complaint charged Accused violated ORS 9.527(2). That statute provides the
Court may discipline a member of the bar if, "(2) The member has been convicted
in any jurisdiction of an offense which is a misdemeanor involving moral turpitude

Whether the Accused should be disciplined depends upon whether the offense
of which he was convicted involves moral turpitude.

Because this issue is a purely legal one, the Accused and the bar agreed no
evidentiary hearing was necessary and this issue can be decided by the panel based
on the stipulation and legal memoranda submitted by the parties.

The conviction arose from the following facts:

"In or about September 1980, the Accused came into possession of two video
films which the parties agree constituted child pornography. The films were exhibits
in a criminal proceeding and the Accused represented the State of Oregon in a

subsequent habeas corpus matter filed on behalf of the criminal defendant. The
films were released to the Accused pursuant to an order of the Multnomah County

o e “ ¢ ' ’ . 7 . e - fon | “ , . N L. ; .



Cite as DB Rptr 1 {1992) 3

Circuit Court. When the Accused no longer needed the films for purposes relating
to the habeas corpus proceeding, he did not return them to the court and still
possessed them years later when he relocated to Utah and moved his possessions
there. The Accused maintains his failure to return the films to the court was
inadvertent. For the purposes of this stipulation, the Bar does not contend that the
Accused’s failure to return the films to the court was improper.

"In or about June 1989, the Accused delivered a box of video films to Linda
Dreitzler, an acquaintance of the Accused’s in Salt Lake City, Utah. The two
pornographic films were among the films delivered, a fact of which the Accused was
aware."

[In] In re Chase, 299 Or 391-399([sic], 702 P2d 1082 (1985), the Court stated
the method to be used in determining whether an offense involved moral turpitudel:]

. [Tlhe category of misdemeanors involving moral turpitude is fixed with
reference to the nature and elements of the crime and without consideration of the
specific circumstances of a case. Interpreting moral turpitude in this way avoids the
difficulties of lack of notice and definitional precision which attend the vanable fact-
specific alternative.”

The Accused seeks to circumvent this narrow scope of inquiry by contending,
"it ignores the possibility that a statute can be violated in more than one way which
may alter the intent analysis." Pursuant to this reasoning Accused urges us to
consider a statement he made which is described by Accused as part of a document
filed with the court identifying the factual basis upon which the judgment was
entered. The statement was that the Accused gave the films to his acquaintance
‘for disposal.’"[sic]

We will not consider this statement. First, because it is not part of the
stipulated facts; second, it attempts to introduce "specific circumstances of the
case,” contrary to In_re Chase.

The statute under which Accused was convicted provides, "(1) A person is
guilty of distributing pornographic material when he knowingly:

"(a) sends or brings any pornographic material into the State with intent to
distribute or exhibit it to others.”

With the conviction it must be conclusively assumed that every element of the

offense has been proved or admitted.



4 In re McAlister

In order for the crime to involve moral turpitude, the Court in Chase held it

must require, (1} "an intentional mental state" as distinguished from merely a
negligent state of mind [and]; (2) contain at least one element from among the
following: fraud, deceit or dishonesty; illegal activity undertaken for personal gain;
or harm to a specific victim.

Accused argues, when the statute provides the actor must "knowingly" bring
pornographic material into the state, all the state is required to prove is that the
actor knew he brought property into the state; state need not prove the actor knew
it was pornographic material. Such an interpretation is not only strained, but is
contrary to the applicable statute[.] Sec. 76-10-1201, Utah Code Annotated
provides, "(4) ‘Knowingly’ means an awareness, whether actual or constructive, of
the character of material . . .."

Accused also contends the Utah statute does not require the other requirement
of In re Chase, that is, [that] there be a specific victim. Accused urges that
requirement needs a statute requiring an identifiable victim.

In In re Chase, the Accused attorney was convicted of possession of cocaine.
The particular statute under which he was convicted has no element of distributing,
simply possession. The Court held under such a statute there was not a specific
victim.

The Court, however, made the distinction between mere possession and
possession with the intent to distribute. The Court made it clear that a statute
making possession of contraband. with the intent to distribute to someone, not
necessarily named or identified, was a statute requiring a specific victim.

The purpose of statutes such as the Utah statute under which Accused was

convicted is to shield people from being the distributees of pornographic material.

2
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Cite as DB Rptr 1 {1992} 5

The class of persons to whom Accused intended to distribute the material is the
victim.

The intention to distribute pornographic material might not be regarded as
heinous as the intent to distribute contraband drugs, but Utah and other states have
made it a crime.

We conclude that the crime of which Accused was convicted is an offense
involving moral turpitude.

The Bar and Accused have stipulated that, if we conclude the misdemeanor
for which the Accused was convicted involves moral turpitude, a public reprimand
is an appropriate sanction.

We are of the opinion we are not bound by that stipulation; however, we are
also of the opinion that it is appropriate. The Accused has no prior record of any
disciplinary proceedings against him. He did not engage in the conduct leading to
his conviction for personal monetary gain. We have been informed of no facts that
the distributee of the material suffered any emotional harm.

DATED this 11th day of December, 1991.

/s/ Arno H. Denecke
ARNO H. DENECKE

/s/ Mary Grimes
MARY GRIMES

[s/ Debra K. Vassallo
DEBRA VASSALLO
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re: )
Complaint as to the Conduct of ; Case No. 91-60
MARY L. STASACK, 2
)

Accused.
)

Bar Counsel: None

Counsel for the Accused: Jon Henricksen, Esq.

Disciplinary Board: James M. Gleeson, State Chairperson;
Anthony A. Buccino, Region 5 Chairperson

Disposition: Violation of DR 6-101(B). Disciplinary Board approval of stipulation for
discipline. Public Reprimand. \

Effective Date of Opinion: February 16, 1992




8 In re Stasack

IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Case No. 91-60

DECISION AND ORDER

Complaint as to the Conduct of
MARY L. STASACK,

Accused.

e L e

A Stipulation for Discipline has been presented to the Regional Chairperson and
the State Chairperson of the Disciplinary Board for review pursuant to Bar Rule
3.6(e). The Stipulation is intended by the Accused and the Bar to resolve the
matters set out in a previously filed Complaint by the Bar against the Accused.

The Stipulation recites that during the pendency of the proceedings, the Bar
and the Accused voluntarily agreed to a resolution of the proceedings'and this
Stipulation is a product of those negotiations.

The material allegations of the Stipulation indicate the Accused at all material
times was admitted by the Oregon Supreme Court to practice law in Oregon, having
her current place of business in the County of Multnomah, State of Oregon.

From a review of the Stipulation, it appears that the Accused neglected a legal
matter in the representation of one Barbara Lee Orloff in connection with a
dissolution of marriage.

The conduct of the Accused described in the Stipulation constitutes neglect
of a legal matter in violation of DR 6-101(B) of the Code of Professional
Responsibility established by law and by the Oregon State Bar.

Pursuant to the Stipulation, the Accused agrees to accept a public reprimand
for her violation of DR 6-101(B).

From the Stipulation it appears that the Accused has no prior record of

reprimand, suspension or other disciplinary sanction.

o . v o . . . . .
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The Regional Chairperson and State Chairperson, on behalf of the Disciplinary
Board, approve the Stipulation and sanction.

IT IS HEREBY ORDERED that the Accused be disciplined as set forth above for
violation of DR 6-101(B) of the Code of Professional Responsibility.

DATED this 16th day of February, 1992.

[s/ James M. Gleeson
James M. Gleeson
State Chairperson

/s/ Anthony A. Buccino
Anthony A. Buccino
Region 5 Chairperson
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Case No. 91-60

STIPULATION FOR
DISCIPLINE

Complaint as to the Conduct of
MARY L. STASACK,

Accused.

R i e T P N

Mary L. Stasack, attorney at law, (hereinafter, "the Accused") and the Oregon
State Bar (hereinafter, "the Bar"), hereby stipulate to the following matters pursuant
to Oregon State Bar Rule of Procedure 3.6(c).

1.

The Oregon State Bar was created and exists by virtue of the laws of the
State of Oregon and is, and at all times mentioned herein was, authorized to carry
out the provisions of ORS Chapter 9 relating to the discipline of attorneys.

2.

The Accused, Mary L. Stasack, is and at all times mentioned herein was, an
attorney at law duly admitted by the Oregon Supreme Court to practice [of] law in
this state and a member of the Oregon State Bar, having her office and place of
business Multnomah County, State of Oregon.

3.

The Accused enters into this Stipulation for Discipline freely and voluntarily.

This Stipulation is made under the restrictions of Rule of Procedure 3.6(h).
4.
On August 3, 1991, the State Professional Responsibility Board (hereinafter

"the Board") authorized the filing of a formal complaint against the Accused alleging

,
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that the Accused had violated DR 6-101(B) of the Code of Professional
Responsibility.
5.

The Accused represented Barbara Lee Orloff in a dissolution of marriage. In
January, 1986, the Accused agreed to prepare a qualified domestic relations order
to protect Orloff’s rights to her former husband’s pension. Between February, 1986
and December, 1990, the Accused neglected to prepare the order. After opposing
counsel’s requested revisions were done, the Accused then presented it for signature
and docketing in February of 1991.

6.

During some or all of the years between January, 1986 and January, 1991,
the Accused suffered from cancer, undergoing surgery. The Accused also suffered
from oncology depression and has been under the treatment of a psychiatrist and a
clinical psychologist. The Accused has, furthermore, recognized that she has a
dependency upon alcohol and has been in recovery, i.e. has not consumed alcohol
for a period of 3 1/2 years. 7.

The Accused admits that her conduct described in paragraph 5 herein is
neglect of a legal matter in violation of DR 6-101(B).

8.
Pursuant to the above admissions and BR 3.6(c](iii), the Accused agrees to
accept a public reprimand for her violation of DR 6-101(B).
9. |
The Accused has no prior record of reprimand, suspension or disbarment.
10.
This Stipulation for Discipline is subject to approval by the Board and review

by Disciplinary Counsel of the Oregon State Bar. If the Board approves this
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stipulation, the parties agree that it will be submitted to the Disciplinary Board for
consideration pursuant to the terms of BR 3.6(e).

EXECUTED this 21st day of November, 1991.

[s/ Mary L. Stasack
Mary L. Stasack

[s/ Martha M. Hicks

Martha M. Hicks

Assistant Disciplinary Counsel
Oregon State Bar

I, Mary L. Stasack, being first duly sworn, say that | am the Accused in the
above-entitled proceeding and that | attest that the statements contained in the
stipulation are true and correct as | verily believe.

/s/ Mary L. Stasack
Mary L. Stasack

Subscribed and sworn to before me this 21st day of November, 1991.

/s/ Susan R. Parks
Notary Public for Oregon
My commission expires: 3/9/92

I, Martha M. Hicks, being first duly sworn, say that | am Assistant Disciplinary
Counsel for the Oregon State Bar and that | attest that | have reviewed the foregoing
Stipulation for Discipline and that it was approved by the SPRB for submission to the

- Disciplinary Board on the 7th day of December, 1991.

[s/ Martha M. Hicks

Martha M. Hicks

Assistant Disciplinary Counsel
Oregon State Bar

. , . 35
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Subscribed and sworn to before me this 21st day of January,
1991.

/s/ Susan R. Parks
Notary Public for Oregon
My commission expires: 3/9/92
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Complaint as to the Conduct of Case No. 90-52
JAMES F. BODIE,

Accused.

Bar Counsel: Donald R. Crane, Esq.

Counsel for the Accused: John M. Copenhaver, Esq.

Trial Panel: Samuel Tucker, Chair; Blair M. Henderson;
Dr. Wallace Wolf {(Public Member)

Disposition: Accused found not guilty of violation of DR 5-105(E). Dismissed.
Effective Date of Opinion: March 16, 1992
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Complaint as to the Conduct of Case No. 90-52
JAMES F. BODIE, OPINION OF TRIAL PANEL

Accused.

= S St g St g? s

THIS MATTER came for hearing before the trial panel of the Oregon State Bar
on November 26-27, 1991, the Oregon State Bar being represented by Mary Cooper
and Donald Cranel;] the accused, James F. Bodie, appearing in person and through
his attorney, John Copenhaverl[;] the trial panel, consisting of Blair Henderson, Dr.
Wallace Wolf, and Sam Tuckerl[;] and the trial panel having heard the evidence and
having reviewed the memorandums and arguments, and having considered all of the
evidence, does hereby find as follows:

FINDINGS OF FACT
1.

The Accused was the corporate attorney for Pine Products Corporation, a
corporation jointly owned by Crawfords and Rhodens until he resigned in September,
1987. The Accused represented the Crawfords, Rhodens, and Craig Woodward, and
their various business ventures throughout this time period.

2.
In 1989, the Accused drew papers involving a three-way land swap between

the Rhoden, Crawford, and Woodward families and their businesses.
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3.

The Accused was asked by the three principals to draw up the documents for
the land swap. Crawford indicated that he would have the documents reviewed by
attorney, Patrick Jenson.

4.

The evidence concerning who the Accused represented in this land swap was
in dispute:

(A)  Crawford understood that the Accused represented all of the parties.
Crawford and his businesses were also represented by Patrick Jenson.

(B) Jenson represented the Crawford family or their business interest on
various matters starting in 1985, including the representation of Pine Products
Corporation in the drafting of a deferred compensation agreement with the Accused.
He became corporate counsel for Pine Products Corporation in September, 1989.
Mr. Jenson represented the Crawford family and Pine Products Corporation in the
land swap. Jenson understood that the Accused also represented Pine Products
Corporation, a company controlled by Crawfords in the land swap.

(C) Mr. Woodward understood that the Accused was [sic] represented Mr.
Rhoden and Mr. Woodward in the land swap.

(D)  Mr. Rhoden understood that the Accused represented Mr. Rhoden and
Mr. Woodward in the land swap.

(E) The Accused understood that he represented Mr. Woodward and Mr.
Rhoden in the land swap. He specifically denied representing the Crawfords or Pine
Products Corporation since his resignation as attorney for Pine Products in 1987.

(F) After the land swap documents were signed, the three principals,

Crawford, Rhoden, and Woodward agreed to split the Accused attorney’s fees
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equally among themselves, and Crawford instructed the Accused that 2/3 of the bill
should be sent to Pine Products Corporation.
5.

Based on the conflicting testimony and after weighing the evidence and
credibility of the witnesses, the trial panel is not convinced by clear and convincing
evidence that the Accused represented the Crawford family, Pine Products
Corporation, or any of the Crawford family businesses in the 1989 land swap.

6.

The Accused represented both Woodward and Rhoden on the land swap.
Both had signed documents waiving any conflict. Neither person raised any
complaint concerning the ethical conduct of the Accused. Both claimed that they
were adequately advised and represented by the Accused in the matter and waived
any conflict claim. Both testified on behalf of the Accused.

CONCLUSION

The Oregon State Bar was not able to show by clear and convincing evidence
that the Accused represented the Crawfords or their corporation in the 1989 land
transaction. The Accused violated no ethical rules by representing current clients
(Rhoden and Woodward) against former clients independently represented by another

attorney.
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DISPOSITION

Based upon the conclusion stated above, the proceedings against the Accused

should be dismissed.

DATED: 2/13/92

Respectfully submitted,

/s/ Sam Tucker
Sam Tucker, OSB# 76364
Trial Chair

/s/ Wallace Wolf
Dr. Wallace Wolf, Member

/s/ Blair Henderson
Blair Henderson, Member
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Complaint as to the Conduct of Case No. 90-2
THOMAS C. HOWSER,

Accused.

—— e St g s

Bar Counsel: Steven L. Wilgers, Esq.

Counsel for the Accused: Frank L. De Simone, Esq.

Trial Panel: Melvin E. Smith, Chair; Donald K. Denman;
Leslie K. Hall {Public Member)

Disposition: Accused found not guilty of violation of ORS 811.700(a) and
ORS 9.527(2). Dismissed.

Effective Date of Opinion: May 5, 1992
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:

Complaint as to the Conduct of Case No. 90-2

THOMAS C. HOWSER, OPINION

Accused.

On October 22, 1990, the Accused pled guilty in the Douglas County District
Court of violating ORS 811.700(a), "Failure to Perform Duties of [a] Driver When
Property is Damaged.” The matter was referred to the State Professional
Responsibility Board by the Supreme Court of the State of Oregon on January 9,
1991, for a determination of what, if any, discipline was appropriate. On June 4,
1991, the Oregon State Bar filed a formal Complaint alleging that the conviction was
for a Misdemeanor involving moral turpitude, a violation of ORS 9.527(2).

Because the Answer filed by the Accused admitted all allegations of the formal
Complaint except that the offense is a Misdemeanor involving moral turpitude, the
Bar and the Accused agreed that the issue before the Trial Panel is purely legal rather
than factual. The parties therefore agreed that an evidentiary hearing would not be
necessary and that the matter could be decided by the Panel based upon the legal
memoranda and oral argument submitted by the parties.

Pursuant to stipulation of the parties, a hearing was held by telephone
conference call on February 3, 1992. After considering the memoranda and oral
arguments of the parties, the hearing was adjourned and the matter was considered
by the Trial Panel outside of the presence of the parties and counsel.

In deciding this case, the Trial Panel relied heavily on In re:[sic] Chase, 299

Or 391-399[sic}, 702 P2d 1082 (1985). In that case the Supreme Court of the

State of Oregon determined that a Lawyer convicted of attempted possession of
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cocaine, a Class A Misdemeanor, was not subject to discipline under ORS
9.725(2)[sic] because the conviction was not a Misdemeanor involving moral
turpitude within the meaning of that statute. In so holding, the Court established
certain criteria that must be satisfied before any particular criminal conviction could

be established as a crime involving moral turpitude. Chase requires that the Trial

Panel determine, without reference to the underlying facts of the case, whether the
elements of ORS 811.700 satisfy the following two part test:
1. Does the offense require the Accused to possess the requisite mental

state of intent or knowledge; and

2. Does the offense contain at least one of the following elements:
a. Fraud, deceit, or dishonesty;
b. lllegal activity undertaken for personal gain;
cC. Harm to a specific victim.

The Trial Panel is of the opinion that every conviction under ORS 811.700
would not necessarily require at least one element from the second section of the
two part test. For example, a person could violate the statute by failing to provide
the other driver of the name and address of all of the other occupants of the vehicle
in violation of ORS 811.700(1){a)(C), even though he complied with all other
provisions of the statute and provided the names and addresses of several, but not

all of the occupants. Since Chase bars consideration of the particular facts, and

limits the inquiry to the statute itself, the second portion of the test has not been
satisfied. One could easily imagine what might be called a "technical" violation of
this section of the statute such as the above illustration, not involving fraud, deceit,
dishonesty, illegal activity undertaken for personal gain, or harm to a specific victim.
In reaching this conclusion, it should be noted that the Panel experienced some

frustration because of the limitations of the Panel’s inquiry required by Chase. It
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might very well be that a review of the underlying facts would demonstrate a very

severe violation of ORS 811.700 which would satisfy the Chase test and constitute

a violation of ORS 9.5627(2).

However, because the underlying facts could not be considered, the Panel
concluded that the second part of the two part test required by Chase had not been
met. The Panel concluded that it was therefore unnecessary to reach a decision on
the issue of whether ORS 811.700 required the requisite mental state of intent or
knowledge.

The Panel finds the Accused not guilty.

DATED this 30th day of March, 1992.

s/ Melvin E. Smith
MELVIN E. SMITH

) /s/ Leslie K. Hall
LESLIE K. HALL

[s/ Donald Denman
DONALD DENMAN
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Complaint as to the Conduct of Case No. 89-101
KEVIN O'CONNELL,

Accused.

Bar Counsel: None

Counsel for the Accused: John D. Ryan, Esq.

Disciplinary Board: James M. Gleeson, State Chairperson;
Anthony A. Buccino, Region 5 Chairperson

Disposition: Violation of DR 2-110(B){4) and DR 6-101(B).

approval of stipulation for discipline. Public Reprimand.

Effective Date of Opinion: June 8, 1992

Disciplinary Board
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Case No. 89-101
DECISION AND ORDER

Complaint as to the Conduct of
KEVIN O'CONNELL,

Accused.

—— — — Sttt S s

A Stipulation for Discipline has been presented to the Regional Chairperson and
the State Chairperson of the Disciplinary Board for review pursuant to Bar Rule
3.6(e}. The Stipulation is intended by the Accused and the Bar to resolve the matter
set out in a previously filed Complaint by the Bar against the Accused.

The Stipulation recites that during the pendency of the proceedings, the Bar
and the Accused voluntarily agreed to resolution of the proceedings and this
Stipulation is a product of those negotiations.

The material allegations of the Stipulation indicate the Accused at all material
times, was admitted by the Oregon Supreme Court to practice law in Oregon, and
has his current place of business in the County of Multnomah, State of Oregon.

From a review of the Stipulation, it appears that the Accused failed to
withdraw from representation after discharge and neglected a legal matter in the
representation of a client to wit: KRRB Partnership.

The conduct of the Accused described in the Stipulation constitutes conduct
in violation of DR 2-110(B){4) of the Code of Professional Responsibility, and DR 6-
101(B) of the Code of Professional Responsibility established by law and by the
Oregon State Bar, as alleged in the Bar's Formal Complaint.

The Accused admits his violation of DR 2-110(B)(4), and DR 6-101(B), of the

Code of Professional Responsibility as alleged in the Bar’'s Formal Complaint.

: \A R,
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Pursuant to the Stipulation, the Accused agrees to accept the following
designated form of discipline in exchange for the herein described stipulations:

(1) The Accused agrees to a public reprimand for having violated the ethical
rules specified herein and described in the Bar’'s Formal Complaint.

From the Stipulation it appears that the Accused has no prior record of
reprimands, suspensions or disbarment.

The Regional Chairperson and State Chairperson, on behalf of the Disciplinary
Board, approve the Stipulation and sanction.

IT IS HEREBY ORDERED that the Accused be disciplined as set forth above for
violation of DR 2-110(B){(4) of the Code of Professional Responsibility, and DR 6-
101(B) of the Code of Professional Responsibility.

DATED this 8th day of June, 1992.

/s/ James M. Gleeson
James M. Gleeson
State Chairperson

/s/ Anthony A. Buccino
Anthony A. Buccino
Region 5 Chairperson
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Case No. 89-101
STIPULATION FOR DISCIPLINE

Complaint as to the Conduct of
KEVIN O'CONNELL,

Accused.

—— S st o s S Ve st

Kevin Q’Connell, attorney at law, (the Accused) and the Oregon State Bar (the

Bar) hereby stipulate to the following matters pursuant to Rule of Procedure 3.6(c):
1.

The Oregon State Bar was created and exists by virtue of the laws of the
State of Oregon and is, and at all times mentioned herein was, authorized to carry
out the provisions of ORS Chapter 9 relating to the discipline of attorneys.

2.

The Accused is, and at all times mentioned herein, was an attorney at law,
duly admitted by the Supreme Court of the State of Oregon to practice law in this
state and a member of the Oregon State Bar, having his office and place of business
in the County of Multhomah, State of Oregon.

3.

The Accused enters into this stipulation freely and voluntarily.

4.
On June 8, 1991, the State Professional Responsibility Board (SPRB)
authorized the filing of a formal complaint alleging that the Accused violated DR 2-

110(B){4) and DR 6-101(B) of the Code of Professional Responsibility in a matter

|
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originally brought to the Bar’s attention by R.S. Ballantyne, M.D. The parties wish
to resolve this disciplinary matter with this Stipulation for Discipline.
5.

The facts upon which this stipulation is based are as follows:

In or about May 1988, the Accused undertook to represent several individuals
who were partners in a partnership known as KRRB, formed in 1982. The purpose
of the partnership when formed was to acquire or lease medical scanning equipment.
The Accused was retained to pursue a legal malpractice claim against the original
pértriership lawyer regarding the disallowance by the Internal Revenue Service of
investment tax credits due to alleged errors made in structuring the acquisition or
lease of the scanning equipment.

After undertaking the representation, the Accused failed to take any significant
action in furtherance of his clients’ claim from May 1988 until January 1989, failed
to communicate with his clients or provide status reports to them between May
1988 and March 1989 and failed to return phone messages or respond to written
inquiries from his clients inquiring as to the Accused’s efforts on their behalves.

On or about April 25, 1989, and again on or about May 26, 1989, the clients
notified the Accused in writing that he was discharged from further representation
of them. Thereafter, until November 1989, the Accused failed to withdraw from
representing the clients in the legal malpractice claim and continued to provide legal
services to them.

6.

The Accused agrees that the above-described conduct constituted violations

of DR 6-101(B), neglect of a legal matter, and DR 2-110(B){(4), failing to withdraw

from representation after discharge.
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7.
The Accused agrees to accept a public reprimand for his conduct.
8.
The Accused has no prior record of reprimand, suspension or disbarment since
his admission to practice in 1966.
9.
This Stipulation for Discipline is subject to review by Disciplinary Counsel and
to approval by the SPRB. If the SPRB approves the Stipulation for Discipline, the
parties agree that it will be submitted to the Disciplinary Board for consideration

pursuant to the terms of BR 3.6.

Executed this 30th day of January, 1991 by the Accused.

/s/ Kevin O’Conneill
Kevin O'Connell

Executed this 17th day of March, 1992 by the Oregon State Bar.

[s/ Jeffrey D. Sapiro
Jeffrey D. Sapiro
Disciplinary Counsel
Oregon State Bar

I, Kevin O’Connell, being first duly sworn, say that | am the Accused in the
above-entitled proceeding and that | attest that the statements contained in the
stipulation are true as | verily believe.

/s/ Kevin O’Connell
Kevin O'Connell
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Subscribed and sworn to this 30th day of January, 1991.

[s/ Mark J. Gopel
Notary Public for Oregon

My Commission Expires: 4/16/92

I, Jeffrey D. Sapiro, being first duly sworn, say that | am Disciplinary Counsel
for the Oregon State Bar and that | attest that | have reviewed the foregoing
Stipulation for Discipline and that it was approved by the State Professional
'Iaesponsibility Board for submission to the Disciplinary Board on the 10th day of

arch, 1992,

[s/ Jeffrey D. Sapiro
Jeffrey D. Sapiro
Disciplinary Counsel
Oregon State Bar

Subscribed and sworn to this 17th day of March, 1992.

[s/ Susan R. Parks
Notary Public for Oregon
My Commission Expires: 3/9/96
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Complaint as to the Conduct of Case No. 90-134
KEITH W. THOMPSON,

Accused.

S i it S Vot ept? ot

Bar Counsel: J. Stefan Gonzalez, Esq.

Counsel for the Accused: Ralph F. Cobb, Esq.

Disciplinary Board: James M. Gleeson, State Chairperson;
Martha L. Walters, Region 2 Chairperson

Disposition: = Violation of DR 5-105(C), DR 5-105(E) and DR 7-104(A)(1).
Disciplinary Board approval of stipulation for discipline. Sixty-day suspension.

Effective Date of Opinion: August 1, 1992
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| IN THE SUPREME COURT .
OF THE STATE OF OREGON l
In re:
Case No. 90-134
DECISION AND ORDER

Complaint as to the Conduct of
Keith W. Thompson,

Accused.

—— — s St ot Nt s S

A Stipulation for Discipline has been presented to the Regional Chairperson and
the State Chairperson of the Disciplinary Board for review pursuant to Bar Rule
3.6(e). The Stipulation is intended by the Accused and the Bar to resolve the
matters set out in a previously filed Complaint by the Bar against the Accused.

The Stipulation recites that during the pendency of the proceedings, the Bar

and the Accused voluntarily agreed to a resolution of the proceedings and this

R R - o9 aE . N

Stipulation is a product of those negotiations.

The material allegations of the Stipulation indicate that the Accused, at all
material times, was admitted by the Oregon Supreme Court to practice law in
Oregon. Since 1972 he was a member of the Oregon State Bar having his current
place of business in the County of Lane, State of Oregon.

From a review of the Stipulation, it appears that the Accused committed a

conflict of interest violation and improperly communicated with a represented party

without opposing counsel’s consent.
The conduct of the Accused described in the Stipulation constitutes conduct
in violation of DR 5-105(C) of the Code of Professional Responsibility, DR 5-105(E)
of the Code of Professional Responsibility, and DR 7-104(A)(1) of the Code of '

Professional Responsibility established by law and by the Oregon State Bar, as l

alleged in the Bar’s Formal Complaint.
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The Accused admits his violation of the aforementioned rules of the Code of
Professional Responsibility as alleged in the Bar’s Formal Complaint.

Pursuant to the Stipulation, the Accused agrees to accept the following
designated form of discipline in exchange for the herein described stipulations:

(1) The Accused agrees to accept a 60 day suspension from [sic] the violation
of ethical rules specified herein and described in the Bar’'s Formal Complaint.

From the Stipulation it appears that the Accused has no prior record of
reprimands, suspensions or disbarment.

The Regional Chairperson and State Chairperson, on behalf of the Disciplinary
Board, approve the Stipulation and sanction.

IT IS HEREBY ORDERED that the Accused be disciplined as set forth above for
violation of the disciplinary rules set forth herein. The Accused shall be suspended
from the practice of law for 60 days commencing August 1, 1992,

Dated this 16th day of July, 1992. /s/ James M. Gleeson

JAMES M. GLEESON
State Chairperson

Dated this 20th day of July, 1992. [s/ Martha Walters
MARTHA WALTERS
Region 2 Chairperson
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:

Case No. 90-134
STIPULATION FOR DISCIPLINE

Complaint as to the Conduct of
KEITH W. THOMPSON,

Accused.

L e s e ]

Keith W. Thompson, attorney at law, (the Accused) and the Oregon State Bar
(the Bar) hereby stipulate to the following matters pursuant to Rule of Procedure
3.6(c).

1.

The Oregon State Bar was created and exists by virtue of the laws of the
State of Oregon and is, and at all times mentioned herein was, authorized to carry
out the provisions of ORS Chapter 9 relating to the discipline of attorneys.

2.

The Accused is, and at all times mentioned herein, was an attorney at law,
duly admitted by the Supreme Court of the State of Oregon to practice law in this
state and a member of the Oregon State Bar, having his office and place of business
in the County of Lane, State of Oregon.

3.

The Accused enters into this stipulation freely and voluntarily. This stipulation

is made under the restrictions set forth in Rule of Procedure 3.6(h).
4.

On June 8, 1991, the State Professional Responsibility Board (SPRB)

authorized the filing of a formal complaint against the Accused alleging violations of

former DR 5-105(A), DR 5-105(C), DR 5-105(E) and DR 7-104(A)(1) of the Code of

. ] . N N .- . 3 . -

- ..

- - ..

[N
L



Cite as DB Rptr 33 (1992) 37

Professional Responsibility. A copy of the Bar's formal complaint is attached hereto
and incorporated by this reference herein. The parties stipulate to the following facts
regarding the allegations in the formal complaint.
FIRST CAUSE OF COMPLAINT
5.

In November 1987, the Accused undertook to represent Patricia Ann Couch
(hereinafter "Couch") regarding a business matter arising out of a partnership
between Couch and Robert G. Holcomb, Il (hereinafter "Holcomb"), that involved
initially the operation of a restaurant. Couch consulted the Accused regarding the
sale of her interest in the partnership. Her desire to sell her interest was prompted
by disagreements she was having with Holcomb at the time. No sale ensued.

In January 1988, the Accused represented both Couch and Holcomb in
discussions concerning business partnership matters. Couch and Holcomb were also
domestic partners at the time, of which the Accused was aware. The Accused again
consulted with and rendered legal services to Couch and Holcomb in June, July and
August of 1988 concerning business partnership matters including the purchase by
Couch and Holcomb of the building which housed a feed and garden supply store
and the restaurant Couch and Holcomb were then operating.

6.

In August 1988, the business and domestic relationship between Couch and
Holcomb deteriorated. Couch obtained a restraining order against Holcomb under the
Family Abuse Prevention Act. She also retained attorney Claud Ingram who filed on
Couch’s behalf a civil complaint in Lane County Circuit Court, Couch v. Holcomb,
seeking recovery for breach of contract, quantum meruit, unjust enrichment and

breach of implied partnership agreement, all related to the Couch and Holcomb
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business partnership, and for assault and battery and intentional infliction of
emotional distress, arising out of their domestic difficulties.
7.

On behalf of Holcomb, the Accused corresponded with attorney Ingram,
seeking Couch’s consent to the Accused’s representation of Holcomb in the Couch
v. Holcomb litigation. Through counsel, Couch refused to give such consent.

8.

Despite the refusal of consent by Couch, the Accused advised Holcomb how
to make an appearance in the Couch_v. Holcomb litigation to prevent a defauit,
drafted and had his staff prepare a general denial for Holcomb to sign pro se and,
on September 9, 1988, filed the answer with the court on Holcomb’s behalf.

9.

By rendering legal services to Holcomb regarding the Couch v. Holcomb

lawsuit, the allegations of which were significantly related to the representation
provided by the Accused to Couch and Holcomb in their business affairs, the

Accused committed a conflict of interest violation contrary to former DR 5-105(A)

[current DR 5-105(C) and (E)].

SECOND CAUSE OF COMPLAINT
10.
On or about September 12, 1988, Holcomb advised the Accused that
Holcomb and Couch had reconciled and inquired of the Accused how to facilitate the

dismissal of the Couch v. Holcomb lawsuit and continued discussions with the

Accused regarding Couch and Holcomb's business matters. The Accused advised

Holcomb that if Couch would terminate her attorney-client relationship with attorney

|
|
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Ingram, the Accused could and would consult with both Holcomb and Couch
regarding a dismissal of Couch v. Holcomb and their business interests.

At Holcomb’s request, the Accused then drafted and had his staff prepare a
letter dated September 13, 1988, to be signed by Couch in which Couch terminated
attorney Ingram’s services. Holcomb took the letter, procured Couch’s signature on
it and returned it to the Accused, at which time it was mailed from the Accused’s
office to attorney Ingram.

Couch later alleged that Holcomb had coerced her into signing the letter of
September 13, 1988. In fact, Couch later again retained attorney Ingram and the

Couch v. Holcomb lawsuit was not dismissed.

11.
By drafting the letter to be used by Holcomb for the purpose of having Couch

terminate her lawyer in the Couch v. Holcomb litigation, the Accused caused

Holcomb to communicate with a represented party (Couch) on the subject of the
representation without opposing counsel’s consent in violation of DR 7-104{A)(1) of

the Code of Professional Responsibility.

THIRD AND FOURTH CAUSES OF COMPLAINT
12.
Subsequent to September 13, 1988, the Accused did not know and did not

inquire whether the Couch v. Holcomb lawsuit was dismissed by Couch or was still

pending. Nor did the Accused know or inquire whether Couch was still represented
by attorney Ingram in that or any other matter.

Nevertheless, the Accused continued to represent Couch and Holcomb
regarding their business matters in November and December of 1988 and into

January, 1989. During this period, the sellers of the feed and garden supply store
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Couch and Holcomb were purchasing filed for bankruptcy; the trustee in bankruptcy
was making demands on Couch and Holcomb as purchasers and tenants of the
building; Couch and Holcomb were experiencing financial difficulty having failed to
make timely payments to their contract vendor and other creditors; and attempts
were made by Couch and Holcomb to resell or lease the feed store to others. The
Accused provided legal assistance to Couch and Holcomb regarding these various
business matters.

The Accused also began to represent Couch during this same period on a
municipal traffic charge.

13.

In December 1988, the Accused learned that Purina Mills, Inc., (hereinafter
"Purina") had filed a lawsuit against Couch and Holcomb in Lane County District
Court for 3 NSF checks written to Purina by Holcomb on a Couch and Holcomb
business account. The Accused discussed the matter with Couch and Holcomb
individually. On or about January 9, 1989, and thereafter, Couch advised the
Accused of her distrust of Holcomb and expressed concern over Holcomb’s conduct
regarding their business partnership affairs.

The Accused advised Couch to obtain separate counsel and indicated that he
would [be] continue to represent Holcomb regarding their business partnership
matters. Thereafter, in January, February and March of 1989, and despite the
conflict between the partners, the Accused rendered legal services on behalf of the
business partnership, although in the Accused’s mind his client was Holcomb only.
Those services included drafting a lease for the feed and garden supply store which
both Holcomb and Couch signed as lessors on or about January 18, 1989;
corresponding with Purina on behalf of both Couch and Holcomb to forestall

collection action by that creditor; asserting to another creditor that Couch and
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Holcomb were good faith purchasers of certain equipment in which the creditor
claimed a security interest; negotiating a settlement of the Purina claim in the form
of a stipulated judgment which at first named both Couch and Holcomb as the
judgment debtors but was subsequently amended to delete Couch; negotiating with
the trustee in bankruptcy regarding the purchase of the garden and feed store
building; and discussing with various creditors of the business partnership regarding
outstanding debts for which both Couch and Holcomb were potentially liable.

The Accused also continued to represent Couch on the municipal traffic
charge, concluding the matter in late March, 1989.

14.

At various times during the course of the Accused’s representation of Couch,
Holcomb and their business partnership, the interests of Couch and Holcomb were
adverse as described above in this stipulation. The Accused knew or should have
known that the interests of Couch and Holcomb were adverse.

15.

To the exten;c disclosure and consent may have been available to cure conflicts
of interest between Couch and Holcomb, at no time during the course of his
representation of his clients did the Accused make full and adequate disclosure to,
or obtain the informed consent from, Couch and Holcomb regarding the Accused’s
continued representation of either or both of 'them.

16.

By representing Couch and Holcomb at times when their interests were in
actual or likely conflict and, after he believed his attorney-client relationship with
Couch had ended, by continuing to represent Holcomb and the business partnership
interests in the face of disputes between the partners, the Accused violated DR 5-

105(C) and DR 5-105(E) of the Code of Professional Responsibility.
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SANCTION
17.

Pursuant to the terms of this stipulation and BR 3.6(c){iii), the Accused agrees
to accept a 60-day suspension from the practice of law for a violation of the
disciplinary rules cited herein.

18.

The Accused has no prior record of reprimand, suspension or disbarment since
his admission to practice law in 1972,

19.

This stipulation is subject to review by Disciplinary Counsel and to approval
by the SPRB. If the SPRB approves the stipulation for discipline, the parties agree
that it will be submitted to the Disciplinary Board for consideration pursuant to the

terms of BR 3.6.

Executed this 21st day of June, 1992 by the Accused.

/s/ Keith W. Thompson
Keith W. Thompson

Executed this 29th day of June, 1992 by the Oregon State Bar.

[s/ Jeffrey D. Sapiro
Jeffrey D. Sapiro
Disciplinary Counsel
Oregon State Bar
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I, Keith W. Thompson, being first duly sworn, say that | am the Accused in
the above-entitled proceeding and that | attest that the statements contained in the
stipulation are true as | verily believe.

/s/ Keith W. Thompson
Keith W. Thompson

Subscribed and sworn to this 21st day of June, 1992.

[s/ Mary E. Partney
Notary Public for Oregon

My Commission Expires: 10/30/93

I, Jeffrey D. Sapiro, being first duly sworn, say that | am Disciplinary Counsel
for the Oregon State Bar and that | attest that | have reviewed the foregoing
Stipulation for Discipline and that the stipulated sanction was approved by the State
Professional Responsibility Board for submission to the Disciplinary Board on the 30th
day of May, 1992.

[s/ Jetfrey D. Sapiro
Jeffrey D. Sapiro
Disciplinary Counsel
Oregon State Bar

Subscribed and sworn to this 29th day of June, 1992.

/s/ Susan R. Parks
Notary Public for Oregon
My Commission Expires: 3/9/96
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Case No. 90-134
FORMAL COMPLAINT

Complaint as to the Conduct of
KEITH W. THOMPSON,

Accused.

et S g S et sl St e

For its FIRST CAUSE OF COMPLAINT against the Accused, the Oregon State
Bar alleges:

1.

The Oregon State Bar was created and exists by virtue of the laws of the
State of Oregon and is, and at all times mentioned herein was, authorized to carry
out the provisions of ORS, Chapter 9, relating to the discipline of attorneys.

2.

The Accused, Keith W. Thompson, is, and at all times mentioned herein was,
an attorney at law, duly admitted by the Supreme Court of the State of Oregon to
practice law in this state and a member of the Oregon State Bar, having his office
and place of business in the County of Lane, State of Oregon.

3.

Beginning in or about November 1987, the Accused undertook to represent
Patricia Ann Couch (hereinafter "Couch”) and, beginning in or about January, 1988,
the Accused undertook to represent Robert G. Holcomb, lll (hereinafter "Holcomb”}),
regarding a business partnership that involved initially the operation of a restaurant.

Couch and Holcomb were both business and domestic partners, of which the

Accused was aware.
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Prior to August 1988, the business and domestic relationship between Couch
and Holcomb deteriorated. In or about August 1988, Couch, through another
lawyer, filed a lawsuit against Holcomb in Lane County Circuit Court asserting a
number of claims related to an alleged breach of their business agreement, the
winding up of their partnership and an alleged assault and battery. Couch also
obtained a temporary restraining order against Holcomb to prevent further, alleged
domestic violence.

5.
On behalf of Holcomb, the Accused sought Couch’s consent to the Accused’s

representation of Holcomb in the Couch v. Holcomb litigation. Through counsel,

Couch refused to give consent.
6.
Despite the refusal of consent by Couch, the Accused drafted an answer to

the Couch v. Holcomb complaint for Holcomb to sign pro se. The Accused also filed

the answer in court on Holcomb’s behalf. Thereafter, the Accused consulted with

Holcomb from time to time regarding the Couch v. Holcomb lawsuit.

7.

The subject matter of the Couch v. Holcomb litigation was significantly related
to the representation provided by the Accused to Couch and Holcomb regarding their
business and domestic relationship.

8.

The aforesaid conduct of the Accused violated the following standards of
professional conduct established by law and by the Oregon State Bar:

1. Former DR 5-105(A) [current DR 5-105(C) and DR 5-105(E)] of the

Code of Professional Responsibility.
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AND, for its SECOND CAUSE OF COMPLAINT against the Accused, the
Oregon State Bar alleges:
9.
Incorporates by reference as fully set forth herein, paragraphs 1 through 7 of
its First Cause of Complaint.
10.
In or about September 1988, shortly after drafting and filing an answer in

Couch v. Holcomb on behalf of Holcomb, the Accused drafted at Holcomb’s request

a letter to be signed by Couch in which Couch purports to terminate her lawyer in
the Couch v. Holcomb litigation. Holcomb took the draft letter, procured Couch’s
éignature on it and returned it to the Accused, at which time it was mailed to
Couch’s lawyer.
11.
By drafting the letter to be used by Holcomb for the purpose of having Couch

terminate her lawyer in the Couch v. Holcomb litigation, the Accused caused another

to communicate with a represented party on the subject of the representation.
12.
Neither Holcomb nor the Accused had the prior consent of Couch’s lawyer to
contact or communicate directly with Couch.
13.
The aforesaid conduct of the Accused violated the following standard of
professional conduct established by law and by the Oregon State Bar:

1. DR 7-104(A)(1) of the Code of Professional Responsibility.

AND, for its THIRD CAUSE OF COMPLAINT against the Accused, the Oregon

State Bar alleges:
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14.

Incorporates by reference as fully set forth herein paragraphs 1 through 6 of
the First Cause of Complaint.

15.

In or about November 1988 Holcomb and Couch were sued in Lane County
District Court by Purina Mills, Inc. (hereinafter "Purina”), for 3 NSF checks written
to Purina by Holcomb on a Holcomb and Couch business account.

16.

The Accused negotiated a settlement of the Purina claim in the form of a
stipulated judgment, on behalf of the defendants. The stipulated judgment was
subsequently modified to reflect that the Accused was authorized to represent only
Holcomb in the settlement and that he did not represent Couch.

17.

The subject matter of the Purina v. Holcomb and Couch litigation was

significantly related to the representation provided by the Accused to Couch and
Holcomb regarding their business relationship. It was likely the interests of Couch
and Holcomb in the Purina matter would be adverse to one another.

18.

The Accused did not make full disclosure or obtain informed consent from
Couch regarding the Accused’s representation of Holcomb in the Purina litigation.
19.

The aforesaid conduct of the Accused violated the following standard of
professional conduct established by law and by the Oregon State Bar:

1. DR 5-105(C) of the Code of Professional Responsibility.

AND, for its FOURTH AND FINAL CAUSE OF COMPLAINT against the

Accused, the Oregon State Bar alleges:
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20.

Incorporates by reference as fully set forth herein paragraphs 1 through 6, and
10 and 15-16 of this complaint.

21.

The Accused continued to represent Couch and Holcomb in various matters
from November 1987 until at least January 1989 and possibly as late as April 1989.
During this period, the Accused knew or should have know[n] that domestic and
business issues of contention existed between Couch and Holcomb such that their
interests were adverse.

22.

The Accused failed to make full disclosure to or obtain informed consent from
Couch and Holcomb regarding the Accused’s continued representation of them
despite their interests being adverse.

23.

The aforesaid conduct of the Accused violated the following standard of

professional conduct established by law and by the Oregon State Bar:

1. DR 5-105(E) of the Code of Professional Responsibility.

WHEREFORE, the Oregon State Bar demands that the Accused make answer
to this complaint; that a hearing be set concerning the charges made herein; that the

matters alleged herein be fully, properly and legally determined; and pursuant thereto,

«»,- vﬂg- 51_-

4,
* -



Cite as DB Rptr 33 (1992)

49

such action be taken as may be just and proper under the circumstances.

EXECUTED this 28th day of January, 1992.

OREGON STATE BAR

By: /s/ George A. Riemer

GEORGE A. RIEMER
Acting Executive Director
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Complaint as to the Conduct of Case No. 90-133
BRAD BENZIGER,

Accused.

St Vot S e Ss? s i

Bar Counsel: Vivian Raits Solomon, Esq.

Counsel for the Accused: Brad Benziger, pro se

Disciplinary Board: James M. Gleeson, State Chairperson; Anthony A. Buccino,
Region 5 Chairperson.

Disposition: Violation of DR 1-102(A)(1), DR 1-102(A)}(3), DR 6-101(A) and DR 6-
101(B). Disciplinary Board approval of stipulation for discipline. Thirty-day
suspension.

Effective Date of Opinion: August 3, 1992
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Case No. 90-133
DECISION AND ORDER

Complaint as to the Conduct of
BRAD BENZIGER,

Accused.

e et S s ansst® g Spst o

A Stipulation for Discipline has been presented to the State Chairperson and
the Region 5 Chairperson of the Oregon State Bar Disciplinary Boar'dy\for review
pursuant to BR 3.6(e). The Stipulation is intended by the Accused and the Bar to
resolve the matters set out in a previously filed Formal Complaint.

The Stipulation recites that, during the pendency of the proceedings, the Bar
and the Accused voluntarily agreed to a resolution of the proceedings an/d that this
Stipulation is a product of those negotiations.

The material allegations of the Stipulation indicate that the Accused at all
material times was admitted by the Oregon Supreme Court to the practice of law in
Oregon, maintaining his current place of business in the County of Multnomah, State
of Oregon.

From a review of the Stipulation, it appears that the Accused neglected a legal
matter and failed to provide competent legal representation in connection with a
foreclosure matter undertaken on behalf of a client. It further appears that the
Accused provided his client, both directly and through a member of his staff, with
inaccurate information regarding the status of the foreclosure in the form of
assurances that he would complete the matter within a specific time frame. The

Accused failed to complete the foreclosure by the dates promised.
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The conduct of the Accused described in the Stipulation constitutes conduct
involving dishonesty, fraud, deceit or misrepresentation in violation of DR 1-
102(A)(3), violating a disciplinary rule through the act of another in violation of DR
1-102(A)(1), failure to provide competent representation in violation of DR 6-101(A)
and neglect of a legal matter in violation of DR 6-101(B) as alleged in the Bar's
Formal Complaint.

The Accused admits that his conduct violated DR 1-102(A)(1), DR 1-
102(A)(3), DR 6-101(A) and DR 6-101(B) of the Code of Professional Responsibility
as alleged in the Bar’'s Complaint.

From the Stipulation it appears that the Accused has no prior record of
reprimand, suspension or other disciplinary sanction.

Pursuant to the Stipulation, the Accused agrees to accept a 30-day suspension
from the practice of law.

IT IS HEREBY ORDERED that the Accused be suspended from the practice of
law for 30 days beginning August 3, 1992 for his violations of DR 1-102(A)(1), DR
1-102(A)}(3), DR 6-101(A) and DR 6-101(B) of the Code of Professional
Responsibility.

DATED this 11th day of August, 1992, nunc pro tunc August 3, 1992.

[s/ James M. Gleeson
James M. Gleeson
State Chairperson

DATED this 13th day of August, 1992, nunc pro tunc August 3, 1992.

/s/ Anthony A. Buccino
Anthony A. Buccino
Region 5 Chairperson
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Case No. 90-133

STIPULATION FOR DISCIPLINE

Complaint as to the Conduct of
BRAD BENZIGER,

Accused.

T e

Brad Beniiger, attorney at law, and the Oregon State Bar hereby stipulate to

the following matters pursuant to Rule of Procedure 3.6(c).
1.

The Oregon State Bar was created and exists by virtue of the laws of the
State of Oregon and is, and at all times mentioned herein was, authorized to carry
out the provisions of ORS Chapter 9 relating to the discipline of attorneys.

2.

Mr. Benziger is, and at all times mentioned herein was, an attorney at law,
duly admitted by the Supreme Court of the State of Oregon to practice law in this
state and a member of the Oregon State Bar, having his office and place of business
in the County of Multnomah, State of Oregon.

3.

At its meeting of March 30, 1991, the Oregon State Bar’'s State Professional
Responsibility Board (SPRB) authorized the filing of a formal complaint alleging that
Mr. Benziger violated DR 1-102(A)(1), DR 1-102(A)(3), DR 6-101(A) and DR 6-
101(B) of the Code of Professional Responsibility in connection with his
representation of Dayne L. Tune in a foreclosure action. Mr. Benziger accepted
service of the Oregon State Bar‘s formal complaint on January 24, 1992 and filed

his answer on February 20, 1992.
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4.
A copy of the formal complaint is attached hereto as Exhibit 1 and
incorporated herein by this reference.
5.
Mr. Benziger enters into this stipulation freely and voluntarily.
6.

Mr. Benziger admits that he engaged in the conduct alleged in the First Cause
of Complaint of the formal complaint and stipulates that his conduct violated DR 6-
101(A) (failing to provide competent representation) and DR 6-101(B) (neglecting a
legal matter entrusted to the lawyer) of the Code of Professional Responsibility.

7.

Mr. Benziger admits that on several occasions he provided his client, Mr. Tune,
inaccurate information regarding the status of his foreclosure action (as alleged in
paragraphs 14, 15 and 16 of the Second Cause of Complaint). He stipulates that
his conduct violated DR 1-102(A)(3) (engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation). Mr. Benziger does not recall instructing his
secretary in December 1989 to advise Mr. Tune that the default order had been
signed (as alleged in paragraph 17 of the formal complaint) and he therefore does not
admit that allegation. However, Mr. Benziger acknowledges that the Bar could
introduce evidence supporting that allegation and he therefore stipulates that he
violated DR 1-102(A)(1) (violating a disciplinary rule through the acts of another).

8.
As a result of the violations set forth herein, Mr. Benziger agrees to a 30-

day suspension from the practice of law.
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9.
Mr. Benziger and the Bar stipulate that Mr. Benziger could submit evidence of
the following mitigating factors, as described in the American Bar Association’s

Standards for Iimposing Lawyer Sanctions (1991): absence of prior discipline;

absence of a dishonest or selfish motive; personal problems; timely good faith effort
to rectify the consequences of his misconduct; cooperative attitude toward the
disciplinary proceedings; interim rehabilitation; and remorse. The parties further
stipulate that the Bar could submit evidence of the following aggravating factor set
forth in Standards: substantial experience in the practice of law.

10.

Mr. Benziger explains the circumstances surrounding his violation of the
foregoing standards of professional conduct on Exhibit B, attached hereto and
incorporated herein by this reference. However, Mr. Benziger acknowledges that his
explanation does not justify his conduct and is not a defense to the charges that he
violated the ethical rules specified herein.

11.

This Stipulation for Discipline is subject to review by Disciplinary Counsel of
the Oregon State Bar and to approval by the SPRB. If approved by the SPRB, the
parties agree that the stipulation is to be submitted to the Oregon State Bar

Disciplinary Board for consideration pursuant to the terms of BR 3.6.

Executed this 15th day of July, 1992 by Brad Benziger.

/s/ Brad Benziger
Brad Benziger

r
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Executed this 27th day of July, 1992 by the Oregon State Bar.

[s/ Susan K. Roed|
Susan K. Roedl

Assistant Disciplinary Counsel
Oregon State Bar

|, Brad Benziger, being first duly sworn, say that | am the Accused in the
above-entitled proceeding and that | attest that the statements contained in the
stipulation are true as | verily believe.

[s/ Brad Benziger

Brad Benziger
Subscribed and sworn to this 15th day of July, 1992.

/s/ Jean A. Kinder
Notary Public for Oregon
My Commission Expires: 2/03/95

I, Susan K. Roedl, being first duly sworn, say that | am Assistant Disciplinary
Counsel for the Oregon State Bar and that | attest that | have reviewed the foregoing
Stipulation for Discipline and that it was approved by the State Professional
Rggpzonsibility Board for submission to the Disciplinary Board on the 25th day of July,
1 .

/s/ Susan K. Roedli

Susan K. Roedl

Assistant Disciplinary Counsel
Oregon State Bar

Subscribed and sworn to this 27th day of July, 1992.

/s/ Susan R. Parks
Notary Public for Oregon
My Commission Expires: 3/9/96
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IN THE SUPREME COURT
OF THE STATE OF OREGON

In Re:
Case No. 90-133

FORMAL COMPLAINT

Complaint as to the Conduct of

BRAD BENZIGER,

e e o Sy Y

Accused.

For its FIRST CAUSE OF COMPLAINT against the Accused, the Oregon State
Bar alleges:

1.

The Oregon State Bar was created and exists by virtue of the laws of the
State of Oregon and is, and at all times mentioned herein was, authorized to carry
out the provisions of ORS Chapter 9, relating to the discipline of attorneys.

2.

The Accused, Brad Benziger, is, and at all times mentioned herein was, an
attorney at law, duly admitted by the Supreme Court of the State of Oregon to
practice law in this state and a member of the Oregon State Bar, having his office
and place of business in the County of Multnomah, State of Oregon.

3.

On or about January 1989, the Accused undertook representation of Dayne
L. Tune (Tune) to foreclose on a house that Tune had sold on contract to two
buyers. One of the buyers had already delivered a deed to Tune. Tune provided the

relevant documentation, inciuding the deed, to the Accused.
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After initiating the foreclosure proceeding in Multnomah County Circuit Court
on June 7, 1989, the Accused failed to take steps necessary to prosecute the
foreclosure action against the other buyer.

5.

From March 1989 through April 1990, the Accused avoided responding to
telephone calls and letters from Tune, who was inquiring as to the status of the
foreclosure action.

6.

The foreclosure action was dismissed for want of prosecution by order dated
October 6, 1989. The Accused obtained a reinstatement order on or about
November 6, 1989.

7.
The Accused did not record the deed until May 1990.
8.

The Accused did not obtain a default judgment in the foreclosure action until
May 1990.

9.

The Accused lacked the legal knowledge and skill reasonably necessary to
handle the foreclosure on behalf of Tune.

10.

By undertaking a foreclosure action on behalf of Tune when he lacked the

legal knowledge and skill necessary to handle such an action, the Accused failed to

provide competent representation to Tune.



60 . In re Benziger

11.

By failing to take steps to prosecute the foreclosure action and by avoiding
communications from Tune, the Accused neglected a legal matter entrusted to him.
12.

The aforesaid conduct of the Accused violated the following standards of
professional conduct established by law and by the Oregon State Bar:

1. DR 6-101(A) of the Code of Professional Responsibility; and

2. DR 6-101(B) of the Code of Professional Responsibility.

And, for its SECOND AND FINAL CAUSE OF COMPLAINT against the
Accused, the Oregon State Bar alleges:
13. ,
The Bar realleges paragraphs 1, 2, 3, 4, 5, 6 and 8 in the First Cause of

Complaint as if set forth herein.

14.

In April 1989, the Accused advised Tune that the foreclosure would be
complete by May 1, 1989.

15.

On May 26, 1989, the Accused advised Tune that a court appearance in the
foreclosure action was scheduled for the following week and that a default judgment
would be entered at that time.

16.

On August 14, 1989, the Accused advised Tune that a court appearance in

the foreclosure action was scheduled for the following week and that a default

judgment would be entered at that time.
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17.

On or about December 21, 1989, the Accused instructed his secretary to

advise Tune that the default order had been signed.
18.

The Accused’s representations to Tune as described in paragraphs 14 through
16 above were false. The representation the Accused instructed his secretary to
make to Tune as described in paragraphs 17 above was false.

19.

By representing to Tune on several occasions that a court appearance was
scheduled in the foreclosure action and that a default judgment would soon be taken,
when he knew that the representations were not true, the Accused engaged in
conduct involving dishonesty, fraud, deceit or misrepresentation.

20.

By instructing his secretary to advise Tune that a default judgment had been
entered in the foreclosure action when no such judgment had, in fact, been entered,
the Accused violated the Code of Professional Responsibility through the acts of
another.

21.

The aforesaid conduct of the Accused violated the following standards of
professional conduct established by law and by the Oregon State Bar:

1. DR 1-101(A)(1)[sic] of the Code of Professional Responsibility;

2. DR 1-102(A)(3) of the Code of Professional Responsibility;

WHEREFORE, the Oregon State Bar demands that the Accused make answer

to this complaint; that a hearing be set concerning the charges made herein; that the
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"o,

matters alleged herein be fully, properly and legally determined; and pursuant thereto,

such action be taken as may be just and proper under the circumstances.

EXECUTED this 10th day of January, 1992.

OREGON STATE BAR

By: [s/ Celene Greene
CELENE GREENE
Executive Director
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Complaint as to the Conduct of Case No. 90-5
DONALD K. ROBERTSON,

Accused.

e W W N

Bar Counsel: Paul R. Duden, Esq.

Counsel for the Accused: Stephen R. Moore, Esq.

Trial Panel: Steven M. Rose, Chairperson; Anthony A. Buccino;
Irwin J. Caplan (Public Member)

Disposition: Accused found not guilty of violation of DR 1-102(A)(3) and
DR 7-102(A)(7). Dismissed.

Effective Date of Opinion: August 18, 1992
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In Re:
Case No. 90-5
FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER

Complaint as to the Conduct of
DONALD K. ROBERTSON,

Accused.

— —— S —— —— gtt? s s

The Complaint in this case arises from Donald K. Robertson’s (the "Accused”)
relationship primarily with Mark Walbridge, but also with his wife, Barbara Walbridge,
and corporations in which she had an interest. The Complaint alleges that the
Accused engaged in deceitful conduct, resulting in Don and Gloria Monroe accepting
a disadvantageous settlement of a judgment owed to them by the Walbridges. The
Complaint alleges that the Accused’s conduct violates certain disciplinary rules.

FINDINGS OF FACT

The Accused has been a member of the Oregon State Bar since 1958. In
1977, the Accused began representing Mark A. Walbridge, in relation to various
business ventures. Prior to 1986, Mark Walbridge's business ventures were
unsuccessful.

In 1985, Mark Walbridge began developing a VCR football game. Interactive
VCR Games, Inc. ("Interactive"), an Oregon corporation, was also formed in 1985
to take responsibility for the development of marketing of this game. Barbara
Walbridge has been a shareholder of Interactive since its inception.

The Accused did not represent Interactive in its incorporation and did not
become corporate counsel of Interactive until 1988. He did represent Interactive on

isolated matters prior to 1988.
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The Accused knew that Barbara Walbridge was one of the shareholders of
Interactive. The Accused also knew that Mark Walbridge was actively involved in
the operation of Interactive, but owned no stock. The Accused, however, was nof
intimately aware of Mark Walbridge’s conduct in the operation of Interactive. Prior
to 1988, the Accused also was not intimately aware of Interactive’s financial
circumstances.

In 1986, Interactive first achieved some success, particularly in the sale of
both intra-state and inter-state distributorships. In the fall of 1987, Interactive truly
achieved success when it received $900,000 for its sale of its inventory of unsold
games.

In October, 1986, Mark Walbridge contacted the Accused to negotiate a
settlement with Don and Gloria Monroe. The Monroes had obtained a judgment
against both Barbara and Mark Walbridge. At this time, with interest, the judgment
was for an amount in excess of $100,000.

Thereafter, the Accused checked with the Walbridge’s CPA, Marvin Neal, and
obtained and reviewed a financial statement prepared by Neal for the Walbridges,
dated November 30, 1985. The Accused also requested and obtained a current
listing of assets and liabilities from Mark Walbridge. The Accused met with the
Monroes and advised them to obtain independent counsel. The Monroes retained
attorney Randall Grove, of Vancouver, Washington.

The Accused then entered into negotiations with Randall Grove. The Monroes
agreed to accept payment of $30,000 from a third party named Conway. Prior to
settling on this basis, Grove requested a written statement from Mark Walbridge that
he had no liquid assets to satisfy the Monroes’ judgment. Through the Accused,

Mark Walbridge provided the following written statement:
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"l have made the offer of settlement to you as communicated by my
attorney in good faith and for the reason that | individually am presently
unable to fully pay the obligation."”
The Monroes satisfied the judgment both against Mark and Barbara Walbridge and
accepted Conway’s agreement to pay $30,000.

During the course of these negotiations, the Accused also provided legal
representation with regard to the purchase of undeveloped real property on the
Columbia River in Vancouver, Washington. The property was bought as the
intended location of a residence for the Walbridges, although Mark Walbridge
intended to operate Interactive from this new residence. On December 1, 1986,
Barbara Walbridge signed an earnest money agreement for the purchase of that
property in the name of Mark and Barbara Walbridge. The purchase price of the real
property was for $375,000, with $225,000 to be paid at closing and the remaining
$150,000 to be paid via a purchase money trust deed and note. Preliminary title
reports were issued indicating a number of judgments against the Walbridges. On
January 20, 1987, Barbara Walbridge contacted the Accused regarding the formation
of a corporation, Case de Bendita, to become the purchaser of the real property. On
January 21, 1987, the Accused formed Casa de Bendita, with Barbara Walbridge as
the sole shareholder. The attorney for the seller of the property had agreed to allow
Casa de Bendita to become the purchaser, as long as the Walbridges individually
guaranteed the trust deed and note. The notes of the attorney for the seller indicate
that "corporation will be dissolved after judgment liens satisfied of record.”

On January 28, 1987, the Accused received a check in the amount of
$225,000 from Interactive, signed by Mark Walbridge, and deposited it in his trust
account. On January 30, 1987, Don Robertson issued a trust account check in the
amount of $225,000 to purchase a cashier's check for the purchase of the

Vancouver property by Casa de Bendita. This was the same day the Accused
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received Mark Walbridge’s written statement claiming he was individually unabie to
pay the Monroe judgment.
CONCLUSIONS OF LAW

First Cause of Complaint.

In the First Cause of Complaint, the Accused is alleged to have violated DR
1-102(A)(3) and DR 7-102(A)(7) of the Code of Professional Responsibility, which
respectively state:

"DR 1-102 Misconduct; Responsibility for Acts of Others.
(A) Itis professional misconduct for a lawyer to: * * *

(3)  Engage in conduct involving dishonesty fraud,
deceit or misrepresentation; * * *

* ¥ %
DR 7-102 Representing a Client Within the Bounds of the Law.
(A) Inthe lawyer's representation of a client or in
representing the lawyer’'s own interests, a
lawyer shall not: * * *
(7) Counsel or assist the lawyer’s client in
conduct that the lawyer knows to be
illegal or fraudulent. * * *"

The gist of this cause is that the Accused formed Casa de Bendita to conceal
the real property purchase from the Monroes, in violation of the above-quoted
disciplinary rules. The Bar must prove this allegation by clear and convincing
evidence.

The panel finds that the Bar has failed to meet its burden with regard to the
first cause. The issue is, was the accused knowingly and actively involved in a
scheme involving fraud, dishonesty, misrepresentation or illegality? The primary
inquiry is what the Accused knew.

The Accused knew that the money for the purchase of the property came

from Interactive, that Mark Walbridge was involved in the operation of Interactive
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and that Barbara Walbridge owned an unspecified number of shares of Interactive.
There was little, if any, evidence that the Accused knew about the manner in which
Mark Walbridge operated Interactive. Further, the evidence indicated that the
Accused did not know the specific financial circumstances of Interactive. In spite
of Interactive’s ability to purchase this land, there was not evidence that the
Accused knew that Interactive was a profitable venture at the time of the purchase.
The evidence also did not demonstrate that the Accused knew what, if any, sums
Mark Walbridge or Barbara Walbridge were entitled to receive from Interactive at the
time of the purchase.

The Accused knew of Mark Walbridge’s representation to the Monroes.
There was no evidence, inferential or otherwise, that the Accused knew this
statement was false. There was also no evidence that the Accused made any other
misrepresentations regarding the Walbridge's financial circumstances. The Accused
did know that Mark Walbridge had substantial debts and or judgments against him.
He also knew that Barbara Walbridge was a co-debtor on a number of these debts
and/or judgments. He did not know whether Mark Walbridge had the individual
ability to pay the Monroe debt, even given the $225,000 payment by Interactive,
and he had no obligation to make further inquiry into either of the Walbridge's
circumstances.

The Bar has urged that this case is extremely analogous to, if not controlled

by, In re Hockett, 303 Or 150, 734 P2d 877 (1987). In In re Hockett, an attorney

obtained two divorce decrees resulting in the transfer of the assets of a corporation
and of its shareholders to those shareholders’ wives, in an attempt to avoid claims

of judgment creditors of the corporation and those two shareholders. In re Hockett

is instructive as it analyzes the Disciplinary Rules in question, particularly in
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